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Le HE Office of Principal Clerk to the Bills in the Court of Seſſion in Scotland is a Place of very high Truft and Importance, and at 
the ſame Time attended with great Riſque to the Perſon who holds it, in reſpe& of the Reſponſibility he thereby incurs. 
One of the moſt important Branches of the Duty of this Office is the Truſt of reviſing and comparing the Grounds of all 
Diligences, that can affect either the Eſtate or Perſonal Liberty of the Subject; for though the Warrants of ſuch Diligences are, 
and muſt be, always ſigned by the Lord Ordinary on the Bills, yet the Truſt of reviſing and comparing the Grounds upon which the War- 
rant proceeds is committed to the Clerk of the Bills, and the Lord Ordinary grants his Deliverance on the Faith of the Clerk's Subſcription, 
which is always previouſly wrote on the Bill, | | 
The Riſque of the Clerks in this Office is alſo very great and extenſive : When a Bill of Suſpenſion is preſented to the Lord Ordinary 
on the Bills for ſtopping the Execution of any Diligence, the Perſon at whoſe Inſtance the Bill is preſented muſt find Caution for Pay- 
ment of the full Debt, Intereſt, Penalty, and Expences : In the Event, that the ſame is found due.—In like Manner, where any Debtor 
applies to the Lord Ordinary, on the Bills, to be relieved from the Conſequences of Arreſtment, he muſt find Caution to the full Amount 
of the Debt arreſted by that Diligence: The Charge of receiving Caution, in all theſe different Caſes, is entruſted to the Clerk of the 
Bills, who, if he accepts of an inſufficient Cautioner, is declared to be liable for the Debt to the Party. The Extent of this Reſponſi- 
bility and Riſque is to a very large Sum. The Bonds of Cautionary, in Suſpenſions, amount, at an Average, to about 12,000 J. Sterling 
er Annum; and when to theſe are added the Bonds of Cautionary for looſing Arreſtments and Law Burrows, with the Sums of Money 


actually conſigned at the Office, the whole Ampunt may be calculated at leaſt to double that Sum. 


The Office of Principal Clerk of the Bills was originally in the Nomination of the Lord Regiſter for Scotland By his Commiſſion from 
the Crown, the Lord Regiſter was ſpecially authorized to appoint that Officer for Life ; but no Obligation was impoſed upon him in that 
reſpect. It was optional to-him to grant the Commiſſion of Clerk of the Bills either to ſubſiſt during the Life of the Grantee, or ſo long 
only as the Lord Regiſter himſelf ſhould hold his Office: Accordingly it appears that theſe Commiſſions were granted ſometimes in the one 
Form, ſometimes in the other, | | 


In the Year 1730, the Crown reſumed to itſelf the Nomination to this Office. | 
Before the Year 1684, the Office of Clerk to the Bills was held by One Perſon, who performed the whole Duty of that Office by him- 


ſelf and Servants under him; but in that Year Sir George Mackenzie, then Lord Regiſter, took upon him to conſtitute and appoint Two. 
Clerks of the Bills, to be conjunct in the ſaid Office: And by Commiſſion, of gth February, 1684, nominated and appointed Mr. David 
Greme, during all the Days of his natural Life-time, Conjunct Clerk of the Bills, with Power to him to officiate and exerce ſaid Office 
& by himſelf and his Servants to be appointed by him, for whom he ſhould be anſwerable.” | T5 

This new Modification of the Office of Clerk to the Bills was approved of by Letter, of 4th February, 1685, from King Charles IId, to 
the Court of Seſſion, fignifying the Reaſons which induced his Majeſty to approve of that Meaſure ; videlicet, That the Office of Clerk 
to the Bills, which is at the Gift and Diſpoſal of Our Clerk Regiſter, being of very great Importance to the Lieges, doth require a great deal 
„„ Care, Diſpatch, and Attendance, and nevertheleſs has been hitherto exerced only by One Perſon, as Depute to Our Clerk Regiſter, 
* though it had been much more fit, upon ſeveral good Conſiderations, that Two Perſons had been employed conjunctly in ſaid Office, as the 
% Cuftom is in the other Clerkſhips of the Seſſion; and now underſtanding that, in Conſideration thereof, Our Right 'Fruſty and Well- 
< beloved Counſellor, Sir George Mackenzie of Tarbat, Our preſent Clerk Regiſter, has lately granted a Commiſſion to Mr. David Grahame, 
Tutor of Gorthie, to be conjunct in the ſaid Office of Clerkſhip of the Bills with Mr. 7chn Medderburn of Blackneſs, We have thought 
© fit to let you know, that We do not only look upon the ſame as good Office done by the faid Sir George Mackenzie, but alſo do hereby 
„ ratify and approve the Commiſſion granted by him to the ſaid Mr. David, and the Exerciſe of the ſaid Office by the Two Perſons afore- 
« ſaid, willing and requiring the ſame to be exerced in that Method in all Time. coming: So, recommending it to you to receive the ſaid 
« Mr. David Grahame as conjunct in faid Office, and Benefit thereof, during his Life.“ | 
From thenceforward down to this Day, as well before as ſince the Reſumption by the Crown of the Nomination and Appointment of 
the Clerk to the Bills, that Office has been held by Two Principal Clerks, each having a ſeparate independent Commiſſion ; and, upon the 
Death or Reſignation of any of theſe Principal Clerks, a new Commiſſion was granted to his Succeſſor in Office. | 

When there was but One Principal Clerk to the Bills, the whole Duty of that Office was performed by him, aſſiſted by his Servants, ard 
others acting under him. From the above mentioned Period, when Two Principal Clerks to the Bills were judged to be neceſlary, in reſpect 
of the great Care, Diſpatch, and Attendance, which the regular Diſcharge of that Office did require, One or other of theſe Principal 
Clerks did attend, as in Duty they were bound, and officiated in Perſon by Monthly Rotation; and continued fo to do, as far down, at leaſt, 


as the Year 1711. | 
Of this there is clear Evidence, from the Bills, between the Years 1685 and 1711, lying in the Signet Office, moſt of which are ſigned 


by one or other of the Principal Clerks for the Time being. 

This is moreover certified by Robert Kinnell, late Keeper of the Signet Record, who, by Certificate of June 16th, 1766, atteſts, Thar 
he had looked through the Bills then lying in the Signet Office, which had paſt the Bill Chamber for the Months of June and July, 1687, 
and that all of theſe are ſigned by one or other of the then Principal Clerks of the Bills: That he had alſo inſpected theſe for the Months 
of October and November, 1692, and obſerved them likewiſe all to be ſigned by one or other of the Principal Clerks : That the Cautioners in 
Suſpenſions, during the above mentioned Periods, were in like Manner received by them: That the Bills in the Month of December, 1695, 
were in like Manner all ſigned by one or other of the Principal Clerks, ſome only excepted : That the Cautioners in Suſpenſions, for that 
Month, were likewiſe received by one or other of the Principal Clerks : That the Bills for the Month of February, 1705, were ſigned pro- 
miſcuouſly by one or other of the ſaid Principal Clerks, or by James Nicolſon their Deputy; and that moſt of the Bills for the Month of 
November, 1710, were ſigned by William Kelſo, then One of the Principal Clerks, and the Cautioners in Suſpenſions received by him. 

Agreeably to this, Spoti:ſwood, in his Form of Proceſs, publiſhed in 1711, where he gives an Account of the preſent State of the College 
of Juſtice, under the Section of the Clerks of the Bills (p. 68 and 69), gives this Account of that Office: That there are Two Principal 
„ Clerks of the Bils appointed by Commiſſion from the Lord Clerk Regiſter ; and under theſe there are Three Depute Clerks, nominated by 
& the Principals: The Principal Clerks are in Uſe to attend Monthly in their Turns; anc their Duty is to preſent theſe Bills to the Lord Ordi- 
* nary on the Bills. And except the Bills for Letters of Suſpenſion and Advocation, all other Bills are paſt in Courſe, and are ſgned by the 
Ordinary and Principal Clerk.” | | | 

From this DeduQion of the Nature, Origin, and Progreſs of this Office of Cleik to the Bills, it is evident that in the more early as 
well as in the later Periods, as well ſince there were Two Conjunct Clerks as when but One, they attended in Perſon, and diſcharged the 
Duty of their Office, with the Afiſtance of their Deputies and Servants; and that it was but occaſionally, and in Abſence of the Principal 
Clerks, that theſe Deputies and Servants officiated, in Matters of any Conſequence, | 

Atter this Period, indeed, it appears that the Clerks to the Bills, being for the moſt Part Gentlemen of independent Fortunes, and un- 


willing to undergo the Labour and Trouble of attending and officiating in Perſon, devolved the Whole of the Buſineſs upon their Deputes 
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and Servants ; whereby, in Progreſs of Time, theſe Servants or inferior Officers have come to conſider this as a Matter of Right, and as 
an Injury to them if the Principal Clerks interfere in the Buſineſs of this Office, 

The Courſe of Sueceſſion in this Office, ſince the Appointment of Two Conjunct Clerks, has been as follows: 
6.h Nov. 1702. Upon the Reſignation of Mr. Jahn Medderburn, his Son Sir Alexander obtained a Commiſſion to be Conjunct Clerk to the Bills, 


Upon the Reſignation of Sir Alexander, Mr. William Kelſo of Danieith obtained a like Commiſſion. 


24th Jan. 1710. | 
Upon the Refignation of Mr. William Kelſo, Sir Philip Anſiruther of Anſtrutherfield obtained a like Commiſſion, 


8th May, 1711. 
224 Nov. 1721. 9 
2 1ſt May, 2762. Upon the Reſignation of Sir Philip Anflruther of Balcaſtie, his Son Sir Robert, one of the preſent Conjunct Clerks, received the like 


Commiſſion. | 
The Succeſſion to Mr. David Graham, the other Conjunct Clerk, is as follows : 
23th Dec. 1694, Upon the Reſignation of Mr. Graham, Sir Alexander Auſir uthen of Newark obtained a Commiſſion as One of the Conjunct Clerks to 


the Bills. | 

Upon the Reſignation of Sir Philip Anflruther of Newark, his Son Mr. David Anflruther obtained a like Commiſſion, 

Upon the Reſignation of Mr. David An/iruther, Mr. James Burns obtained a like Commiſſion. | 

Laſtly, Upon the 21ſt of May, 1762, Mr. (now Sir) Robert Anſtruther and the Appellant Mr. Robert Waddel were appointed Conjunct 
Principal Clerks to the Bills, the former upon the Reſignation of his Father Sir Philip, the latter upon the Reſignation of Mr. Burns. 

The Commiſſion to the Appellant, after mentioning the Occaſion of the Vacancy, proceeds in theſe Words: „ Conſtituimus & ordi- 
© namus dictum Robertum Waddel durantibus omnibus ſuæ vitæ diebus Clericum conjunctum tabulæ petitionum in dicto officio noſtrorum 
regiſtrorum & rotulorum dando & diſponendo dictum conjunctum officium abante per dictum Jacobum Burns ut dictum eft gaviſum 
dito Roberto Waddel cum plena poteſtate illi idem per ſemetipſum deputatss ſuos ſeu ſervos per illum nominandss pro quibus reſpondebitur 
„ gerendi & exercendi & omnibus libertatibus privilegiis & immunitatibus proficuis catualitatibus emolumentis commodis & omnibus aliis 
** utilitattbus quæ pertinuere ſeu pertinere potuerunt ad ullum priorem Clericum diaz tabulæ petitionum fruendi vel quæ per ullum 
«« priorem uſum ſeu conſuetudinem ad idem pertinere & ſpectare dignoſcebantur & quorum ullus prior Clericus tabulæ petitionum ullo 
tempore præterito in poſſeſſione fuit & hec ulla interpellatione ullius partis earundum non ob/tante.” | 

It is to be obſerved, that by the Words of this Commiſſion, the Appellant is ſpecially authorized to exerciſe the ſame in all its Branches, 
either perſonally or by Deputies and Servants appointed by him, and for whom he is anſwerable; and to receive all Profits and Emoluments 
which did or could belong to any former Clerk of the Bills, and that without any Obftruction whatſoever to the ſame, 

When the Appellant received his Commiſſion to be Conjunct Clerk of the Bills, he found that Office occupied either by Sole Deputations, 
Conjunct Deputations, or Conjunct Deputations with a Right of Survivorſhip, which had been granted by his Predeceſſors. 

Upon the 23d of July, 1713, Sir Alexander and Sir Philip Anſirathers, then Conjunct Clerks to the Bills, had concurred in granting a 
Commiſſion to Charles Inglis, Writer in Edinburgh (the Father of the Reſpondent), ** nominating and appointing him to be their Depute, 


In 1730. 
Feb. 1753 


Upon the Reſignation of Sir Philip Anſtruther of Anſiruther field, his Nephew Sir Philip An/truther of Baleæaſtie obtained a like Commiffion. _ 


for officiating under them and their Succeſſors in Office, during his Life-time, in all Bills of Suſpenſion and Advocation, to be given in 


cat their Office and preſented before the Lords of Seffion, and to receive the Bonds of Cautionry, and u9/ft the ordinary Dues of the ſaid 
« Bonds of Cautionry, and apply the ſame to his own Uſe; and generally to act and do under them the ſaid Alexander and Sir Philip Anflruthers 
and their Succeſſors, in the ſaid Office of Clerkſhip, in all and every Thing as James Nicolſon or Henry Oliphant, former Deputes, were 
in ule to do.“ bo 
In 1742, Sir Philip and Mr. David Anſtruthers, then Conjun& Clerks to the Bills, granted a new Commiſſion, of the ſame Tenor with 
that of 1713, to the ſaid Charles Inglis and his Son (rhe Reſpondent), and the Survivor of them, to be their Clerk's Depute. This was 
the firſt Initance of a Grant of this ſubordinate Office to Two Perſons, with Benefit of Survivorſhip. 
In 1747, after the Death of Charles the Father, a new Commiſſion in the ſame Terms was granted to Charles the Son (the Reſpondent) 
by the ſaid Sir _— and Mr. Anſtruthar to officiate under them. | x, | 
Another inferior Branch of this Office had been held under a like Deputation by Mr. Robert Cramond, upon whoſe Death, the ſaid Sir 
Philip and Mr. David Anſtruthers, in 1742, granted a Commiſſion to the Reſpondent, ** to officiate as their Servant in the Bill Chamber, 
in Place of Robert Cramond, deceaſed, and that during all the Days of his natural Life, with full Power to him, to uplift all Dues and 
“ Perquiſites ordinary and extraordinary, giving Copies of Suſpenſions and Advocations, and other Dues and Emoluments that were in 
«© uſe to be paid to Robert Cramond, or others, his Predeceſſors, and to apply the ſame to his own Uſe, &c.” 
In 1749, the ſaid Sir Philip and David Anſtruthers granted another Joint Commiſſion to the ſaid Charles Inglis the Reſpondent, and his 
Brother Laurence, and to the Survivor of them, as their Servants in the Bill Chamber, in the Place of Robert Cramond ; ſo that here again 
another ſubordinate Conjunct Commiſſion in that inferior Branch of Duty of Servant in the Bill Chamber was endeavoured to be eſtabliſhed, 
The Appellant, who had been bred to Buſineſs, reſolved, upon his Appointment to the Office of Conjunct Principal Clerk to the Bills, 
to attend and diſcharge in Perſon the Duty of that Office, which his Predeceſſors, during ſo long a Period, had performed by their Deputies. 
His Education qualified him to do the Buſineſs of the Office, and he eſteemed it his Duty not to delegate to another a Truſt which he 
| was able himſelf to perform. With reſpect to the Public, he knew it to be an Office * of great Importance to the Lieges (as deſcribed in 
* ce the Letter of King Charles IId.) requiring a great deal of Care, Diſpatch, and Attendance.” He was aware of the Danger to which 
he himſelf muſt be expoſed in the Articles of Conſignments and Cautionries, or from any other Breach of Duty in the Deputies or Servants. 
Upon Principles of Duty and Prudence as welt as from Inclination, he reſolved therefore not to hold his Office as a Sinecure, but to do the 
| Buſineſs of it in Perſon, with the Concurrenc@ of his Collegue, if he ſhould think proper to attend and officiate, and with the Aſſiſtance 
of ſuch Deputies and Servants as they ſhouldzar:tly or ſeverally appoint. | 
This his Reſolution he communicated to Sir Robert Anſtruiber, the Conjunct Principal Clerk, and, by his Approbation, notified the fame 
to the Reſpondent, from whom he met with an abſolute Refuſal, to allow either him or his Colleague to have any Concern in this Office, 
further than to receive Payment from him the Reſpondent, of ſuch Dues as he was pleaſed to acknowledge belonged to them. 
Appellant, unwilling to engage in a Law Suit, went ſo much further, as even to tender a Submiſſion of all debateable Matters to any 
Gentleman of Character to be by them mutually named; which being alſo rejected, he, upon the 6th of March 1764, and by Special 
Authority from Sir Robert Anftruther, made a formal Requiſition by Inſtrument of Proteſt, in Subſtance importing, ** That in Terms of 
« the. Commiſſion from the Crown, he the ſaid Robert /Faddd was to attend perſonally from and after the Term of Mphitſunday then next, 
e and to do the Buſineſs of the Bill Chamber, to receive, preſent, and read to the Lords, all Bills of Suſpenſion, Advocation, and other 
% Papers given in to the Office, and tranſact and do every Thing relative thereto, further than as therein after- mentioned, which was to 
&« he committed to the Care of the ſaid Charles Inglis; that he was to remove the Office from the ſaid Charles Inglis's Houſe ; that he was 
« to take up from the ſaid Charles Inglis, into his own Cuſtody, all the Papers then in Poſſeſſion of the ſaid Charles Inglis, relative to ſaid 
«© Office, and what conſigned Money ſhould then be in his Hands; and therefore required the ſaid Charles Inglis to have full Inventories 
« made up of all the Papers in the Office, and the Regiſter of the Bonds of Cautionry filled up, and theſe, together with the Bonds 
c themſelves, and the Minute Books where the conſigned Money is marked and ſet down, and the conſigned Money itſelf, ready to be 
&« delivered up at the ſaid Term; and in general, that he ſhould deliver up all Receipt Books, Minute Books, or other Books, Records, and 
“ Papers in his Cuſtody, relative to ſaid Office. That he was alſo to draw and receive the Fees paid at the Office for the different Branches 
e of Buſineſs, ſpecifying at the ſame Time, the particular Branches of Buſineſs in which Charles Inglis was to officiate as Aſſiſtant to and 
« under the Direction of them the Principal Clerks ; but that this was not meant to prejudge the ſaid Charles Inglis of any of the Dues 
« to which by his Commiſſion he was juſtly entitled.“ | . | 
To this Requiſition, the Reſpondent did not deign to make any Anſwer ; and therefore, upon the 26th of May 1764, a Second Inſtrument 
of Proteſt was taken againſt him, intimating, that as a proper Office was provided for the Cuſtody and Preſervation of the aforeſaid Records, 


Books, and other Writings, therefore requiring him to deliver up the whole Premiſes, in order to be removed to the New Office provided 


for them, and to permit them, the Principal Clerks, to officiate in the ſaid Office, and not to interfere therein, otherwiſe than as above- 
mentioned, except in the Abſence of them the Principal Clerks. | ; ; 
To this Requiſition, after Two Days Deliberation, the Reſpondent made the following Anſwer, in Subſtance importing, “ That as he, 
the Appellant, had ſhewn no Mandate or Authority from Sir Robert Anſtruther, he muſt take it for granted, that Sir Robert did not 
<« concur therein; that he never refuſed to deliver up to the Principal Clerks the conſigned Money, upon getting ſufficient Security to relieve him at 


e the Hands of the Perſons having Right therete ; that he had no Objection to Sir Robert, or any Perſon authorized by him, drawing his Half | 


as to the 


« of the Ducs inſtantly, upon its being paid into the Office, nor to the Appellant's attending to receive his own Dues ; but that k 
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(3) 
other Articles of the Proteſt, he, by his Commiſſion, and by the conſtant.and immemorial Uſage, is entitled to keep the Office as it nov 
is, to exerce all the other Branches of the Duty, and to enjoy all the Profits or Perquiſites thence ariſing, that either he or his Prede- 
** ceflors have hitherto enjoyed, and therefore does not think himſelf bound, nor in Safety, to comply with what is otherwiſe required, 
** unleſs he ſhall be appointed ſo to do by Authority of the Court of Seſſion.“ | | 
The Objection firſt above-mentioned of the Appellant's not being authorized by Sir Robert Anſtruther, the other Principal Clerk, to uſe 
his Name in making the above Requiſition, was moſt groundleſs and affected, as Sir Robert's Letter, ſpecially authorizing the ſame, was 
tendered to the Reſpondent, but which he refuſed to inſpect: As the Refuſal to allow the Principal Clerks to officiate, or to deliver up the 
| Records and other Writings belonging to the Office, was qualified with an Exception of his being appointed fo to do by Authority of the 
Court of Seſſion, Sir Robert and the Appellant being adviſed that this was the proper Subject of a Summary Application to the Court, 
they concurred in joint Petition, the Prayer of which was, to find,“ That they, the Principal Clerks of the Bills, were entitled to diſ- 
charge the Duty of the ſaid Office perſonally ; and that the Reſpondent, as Depute under them, was only entitled to be aſſiſting to and 
ſubſervient to them in ſuch Branches of the Buſineſs of that Office as they ſhould pleaſe to commit to him, except in the Caſe of their 
** Abſence; and that, as a Conſequence of the Premiſes, they were intitled to take into their own Cuſtody and Keeping, in the Office 
<< prepared for that Purpoſe, the whole Books, Records, and other Writings, Bonds of Cautionry, conſigned Money, and others belonging 
** to the ſaid Office, and to ordain the Reſpondent to ſurrender and deliver up theſe to them, upon Inventory or otherwiſe, as their Lord- 
„ ſhips ſhould think proper.“ | | | | | „ 
24 Joly, 1764. But upon adviſing this Petition with the Anſwers thereto made on the Part of the Reſpondent, the Court was pleaſed, on the 24th Fry 
1764, to pronounce the following Interlocutor: * Find the Petition not competent, and therefore diſmiſs the ſame, reſerving to the Pe- 
** titioners to inſiſt againſt the Reſpondent in a Declarator or Reduction, and reſerving to the Reſpondent his Defences againſt the ſame 
as accords.” 5 x 
As, by this Reſervation, the Court had pointed out the proper Method by which the Merits of this Queſtion ſhould be brought to a fair 
Trial; widelicet, by Proceſs of Reduction and Declarator, a Summons to the above Effect was accordingly raiſed and executed. This Suit 
of Reduction and Declarator was brought in the Name of the Appellant only, Sir Robert Anflruther declining his Concurrence thereto in 
reſpect of the Obligation of abſolute Warrandice contained in the Deputation, which his Father Sir Philip Anſtrutber had granted to the 
Reſpondent; that the Deputation granted to him ſhould ſtand good and be effectual to him during all the Days of his Life, for which he 
Sir Robert, as repreſenting his ſaid Father, might be liable. | 5 
And accordingly the Reſpondent, apprehenſive as it would appear of the Fate of that Queſtion, and of the Subſiſtence of his Commiſſion 
after the Death of both the Principal Clerks, the Granters thereof, brought a Counter Proceſs at his Inſtance againſt Sir Robert Arftruther, 
as repreſenting his Father, upon the Warrandice contained in his Deputation, concluding for 2000 J. Sterling, as the ſuppoſed Value of 
his Commiſſion, in caſe the ſame ſhould be ſuperſeded ; but in which, little Progreſs has hitherto been made, as it waits the Event of the 
preſent Queſtion. | | | 5 LE | 
This Summons of Reduction and Declarator came by Courſe of the Roll before the Lord Auchinlect, Ordinary in the Outer-houſe, and 
contained different Concluſions reduCtive and declaratory. | = 
Under the Firſt of theſe, the Appellant inſiſted for Reduction of the Deputation granted to the Reſpondent by Sir Philip and Mr; David 
Anſtruthers on the following Grounds : © 1, That the ſame was iſo jure null, as flowing from Perſons who never had Power to grant ſuch 
Deputation, in ſo far as the Commiſſions in their Favours bore only a Power to them to exerce that Office by themſelves or Servants, 
but no Power of naming Deputes for Life. 2. As the Appellant by his Commiſſion 1s declared anſwerable for the Deputes or Servants 
© who officiate in this Office, he falls to have the Nomination of them while anſwerable, and therefore that no Deputation granted by his 
&« Predeceſſors was valid; it being contrary to all Law and Juſtice, that the Appellant ſhould be anſwerable for Perſons over whom (if 
<« ſuch Deputation was to ſtand) he had no Power: And laſtly, all Deputations being of the Nature of Factories Mandates, and the like 
do by Law fall upon the Death of the Granters, and the Granters of this pretended Commiſſion being now dead, the ſame was fallen, 
and at an End.“ | | | | : | 
18 June, 7766, The Lord Ordinary, before whom this Reduction came, after various Steps of Procedure unneceſſary here to be noticed, made avizandum 
1 to the whole Lords, with the Debate, and ordered the Parties to lodge their Informations thereon; which being accordingly lodged, the 
Lords of Seſſion of this Date pronounced the following Interloquitor : * On Report of the Lord Auchinleck, and having adviſed the 
Information hinc inde, and heard what is above repreſented, the Lords ſuſtain the Defences, and repell the Reaſons of Reduction, and 
«© remit to the Ordinary to proceed accordingly.” : 1 | 
r 1766, Againſt this Interloquitor, the Appellant reclaimed by Petition; and, upon Anſwers being made thereto by the Reſpondent, their Lord- 
* des ſhips, of this Date, “ adhered to their former Interloquitor reclaimed againſt, and refuſed the Deſire of the Petition.” There were only 
ra, Fourteen Judges preſent ; Six of them were of Opinion for the Appellant, and Seven for the Reſpondent ; and One Judge gave no Vote. 
The Appellant thereafter inſiſted in the Declaratory Concluſions of his Summons, “ To have it declared, That, notwithftanding of 
<« the foreſaid Deputation in Favour of the Reſpondent, he had full Power, Right, Title, and Liberty, to officiate and exerce in all and 
c every Branch of the Buſineſs in the foreſaid Office; and, in Conjunction with the other Principal Clerk, to have the Keeping of all the 
© Records, Papers, and other Writings relative thereto ; and that the Reſpondent ſhould only be aſſiſtant and ſubſervient to the Appellant, 
e jn ſuch Branches of the Buſineſs of the Office as the Appellant ſhould commit to him, and intitled to ſuch Fees only as were ſpecially 
« mentioned in the forefaid Deputation.“ 5 | | rr 
Jay, 27638, After various Steps of Procedure, the Lord Ordinary took this Point to report alſo to the whole Lords, and ordered the Parties to lodge 
3 their Informations thereon; which being accordingly lodged, the Lords of Seſſion, of this Date, pronounced the following Interloquitor: 
- « On Report of the Lord Auchinlech, and having adviſed the Informations hinc inde, the Lords find, 1. That the Purſuer, in hoc ſlatu, by 
« himſelf, and without the Conſent of his Collegue Sir Robert An/truther, is not intitled to remove the Records, Books, Bonds, and other 
« Writs belonging to the Bill Chamber, from the Cuſtody of Charles Inglis ; but that the ſame are to remain as formerly. 2. That as, 
C on the one hand, the Purſuer is intitled to the whole Fees, Perquiſites, and Emoluments, which he has been in Poſſeſſion of, as Con- 
„ ;unct Principal Clerk of the Bills; fo, on the other hand, the Defender is intitled to the whole Fees, Perquiſites, and Emoluments, 
« which he and his Predeceſſors in Office, as Depute Clerk of the Bills, have been in Uſe to receive and enjoy, and that the Purſuer has 
« no Title to intermeddle therewith. But, before Anſwer how far the Purſuer is intitled to officiate in the Bill Chamber along with 
c Charles Inglis, remit to the Lord Auchinleck to hear Parties further thereon ; and appoint the Purſuer to give in to the Ordinary a Con- 
« deſcendance of the Manner of his propoſed Attendance, and the Regulations under which the ſame is to be given, with Power to his 
& Lordſhip to proceed in the whole Cauſe, and to do as he ſhall ſee juſt,” . # 5 
Againſt this Interloquitor the Appellant reclaimed by Petition, and prayed their Lordſhips, To find, 1. that the Petitioner was inti- 
<< tled to perform the whole Duty of his Office, as Clerk to the Bills, conjunctly with the Reſpondent. And, 2. that the Appellant, ſo 
e ating, was intitled to the juſt and equal Half of the whole Profits and Emoluments that were preſently payable at the Office.” Upon 
Aug. 1768, adviſing of which Petition, the Lords, of this Date, pronounced the following Interloquitor : ©* The Lords having adviſed the above men- 
i Iaterlo- ce tioned Petition, they refuſe the ſame ſo far as it reclaims againſt their former Interloquitor, and adhere thereto. And further, in reſpect 
of * « of what is ſet forth in ſaid Petition, and above repreſented, reſpecting the Purſuer's Attendance at the Bill Chamber, on this expreſs Con- 
e dition, That he ſhould be intitled to the juſt and equal Half of the whole Profits and Emoluments preſently payable at the Office ; they 
not only recall the former Remit to the Ordinary, but further, they aſſoilzie the Defender from the whole Concluſions of the Purſuer's 


c preſent Proceſs, and decern and declare accordingly.” 
From theſe ſeveral Interlocutors the Appellant has brought this Appeal to your Lordſhips. „ 

The general Subſtance of the Arguments on both Sides, in the Court below, at the Bar, and in the Printed Papers, was as follows: 
It was contended for the Appellant, upon eſtabliſned Principles of Law, That no Perſon can transfer to another, by Deputation, any 
reater Right than is by the Tenor of his own Commiſſion conferred upon himſelf : That the Nature of the Office of Deputy 1s to act in 
the Place of his Principal, and, of courſe, therefore determines with that of the Principal: That, in the Caſe of an Office of Truſt and 
Reſponſibility, this Rule muſt more particularly hold good, as it is abſurd to ſuppoſe that any Officer ſhould be reſponſible for others, as 

Deputies or Servants to him, of whom he has not either the Choice and Nomination, or the Power of Removal, „ 
That theſe Principles ſtrongly apply to the Caſe in Queſtion: The Perſon acting in the Office of Clerk to the Bills, is in a Situation of 
Truſt of great Conſequence to the Public, and for the right Execution of which the Principal in that Office is immediately reſponſible. 
The Articles of Conſignations in the Hands of the Clerk to the Bills, and the Sums in Bonds of Cautionry received by him, amount, m_ an 
| 415 | 12 | verage, 
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Average, to many Thouſand Pounds per Annum. If any Deficiency is found in theſe Accounts, or any other Breach or Neglect of Duty, the 
Principal Clerk of the Bills is, by the expreſs Terms of this Commiſſion, immediately reſponſible to the Perſon injured thereby : And in like 
Manner, by the Act of Sederunt, 18th February, 1686, it is declared, ** That the Clerk of the Bills ſhall be liable for the Party's Damage, 
as well where he refuſes a Cautioner who is ſufficient, or is holden and repute to be ſufficient, as where he receives an inſufficient Cau- 
& tioner.” Under theſe Circumſtances, it ſeems impoſſible to ſuppoſe the Principal not only to be bound to act by Deputy, inſtead of 
acting in his own Perſon, but alſo to be concluded, as to the Choice of his Deputy, by the Appointment of his Predeceſſor. This Idea is 
moreover contradicted, by the Words of the Commiſſion to the Principal Clerk to the Bills, which, at the ſame Time that it authorizes 
him to act in his own Perſon, gives him the Right of nominating the Deputies or Servants whom he ſhall think fit to employ in his Office. 
In Support of the Appellant's Arguments, he referred to various Inſtances, in which the Deputy Clerks to the Bills, upon the Death of 
the Principal, obtained from his Succeſſor a Confirmation of their Office, .or endeavoured to ſecure themſelves from any Loſs, in caſe of 
their Removal by the Succeſſor, by Warranty, binding the Grantor and his Repreſentative to indemnify them, in caſe of ſuch Removal. 
Thus Sir William Bruce, the Principal Clerk to the Bills, granted a Deputation in his Office to Harry Oliphant, Writer in Edinburgh, 
during the Life of the ſaid Oliphant. But, upon Sir Villiam Bruce's Reſignation, Oliphant thought proper to purchaſe a Confirmation of that 
Appointment from Sir James Anſtrutber, the ſucceeding Clerk to the Bills. In like Manner, Mr. James Nicolſon having received a Deputa- 
tion from Sir Milliam Bruce, that Deputation was confirmed to him by the Three following Principal Clerks to the Bills, Sir James Anſiru- 
ther, Sir Thomas Stewart, and Mr. John MWedderburn. | 
In 1683, Mr. John Medderburn being appointed Principal Clerk to the Bills by Sir George Mackenzie, then Lord Regiſter, he granted a 
Back Bond to the ſaid Sir George, containing the following Clauſe : © And I bind and oblige myſelf and my Foreſaids not to quarrel the 
© Gift formerly granted to James Nicolſon in the ſaid Office; but (i. e. without) Prejudice to me, to quarrel all other Servants their Gifts, 
<< if any be that officiates in any other inferior Office in the ſaid Bill Chamber under myſelf, and for whom I am anſwerable.“ In like 
Manner Charles Inglis, Father to the Reſpondent, upon his Appointment in 1713 to the Office of Clerk Depute for the Term of his Life, 
inſtead of relying upon that Grant as ſufficient to ſecure him in the Enjoyment of the Office during his Life, did ſtipulate an Indemnifica- 
tion to himſelf, in the Event of his Removal from the Office, by an explicit Obligation of Sir Alexander and Sir Philip Anſtruther, their 
Heirs and Succeſſors, in abſolute Warrandice, that their Commiſſion ſhould be good and effectual to him during his Life; a Precaution 
molt unneceſſary, if it had been underſtood that the Appointment of the Predeceſſors would be binding cn the Succeſſor, With the ſame 
Precaution, upon the Appointment of the Reſpondent to the Office of Clerk Depute by Sir Philip and Mr. David Anſtruther, a ſimilar Secu- 
rity of Warrandice was taken; upon which the Action above ftated againſt Sir Robert 4n/truther, as Repreſentative of Sir Phi/ip, has been 
brought, to indemnify the Reſpondent, in caſe of his Remoyal from the Office. 0 
It was further inſiſted, That, in the Caſe of Medderburn and Oliphant, the Point now in Queſtion received the Determination of the Court 
of Seſſion. That Caſe was as follows: 1 | 
Sir William Bruce, Principal Clerk to the Bills, granted a Deputation to Mr. Henry Oliphant, impowering him *“ to write upon all Acts 
© in Lawborrows, Suſpenſions of Lawborrows, Looſing of Arreſtments, and Allowances of Comprizings and Adjudications, during the 
& faid Mr. Henry his Life- time. This Deputation was confirmed by Sir James Anſirutber, whoz, upon Sir Y/illiam Bruce's Reſignation in 
1681, was appointed to the Office. But Mr. John Wedderburn, who, in 1684, was appointed Principal Clerk to the Bills, being deſirous 
to remove Mr. Oliphant from his Office of Clerk Depute, which Oliphant refuted to quit, brought for that Purpoſe an Action againſt the 
ſaid Oliphant, for the Reduction of the Deputation granted to him, and the Declarator of his own Right to appoint his Deputies and Ser- 
vants, upon the following Grounds : | ; | | 
1it, That Sir Milliam Bruce's Commiſſion from the Clerk Regiſter gave no Power to appoint Deputes ; but only to execute that Office by 
himſelf er Servants. 2dly, That, at any Rate, the Deputation granted to Henry Oliphant could ſubſiſt no longer than Sir William Bruce's 
Commiſion from the Clerk Regiſter ; and as Sir William had made an abſolute Reſignation of his Office, without reſerving the Deputation 
granted to Oliphant, it could be no longer effectual, quia reſoluto jure dantis reſolvitur jus accipientis. 3dly, That ſuch Deputation was without 
Example, as no former Clerk to the Bills had ever pretended to grant a Deputation to continue during the Deputy's Life ; nor was it ever known that 
fuch Deputy, after the Death of the Principal Clerk, pretended to act in that Office without the Conſent and Ratification of the ſucceeding Principal 
Clerk, Athly, That ſuch Deputations would be attended with the moſt dangerous Conſequences to the Principal Clerks, who would thereby 
be liable for the Malverſations of theſe inferior Officers, impoſed upon them by the Act and Deed of their Predeceſſors in Office. 
On the Part of Oliphant it was infiſted, 1ſt, That he had paid a valuable Conſideration for this Office; fo that it would be extremely hard 
if he was now to be deprived thereof. b | | | 
2dly, That it was for the Intereſt of the SubjeR, that the Depute Clerks ſhould be for Life, as the frequent Change of Perſons employed 
in Public Offices would be the Means of introducing into theſe Offices Perſons ignorant and unexperienced, 
3dly, That the Rule Duod delegatus non poteſt delegare holds only in materia Furiſdictionis, not in Officiis. | 
4thly, That Sir William Bruce's Commiſſion, as Principal Clerk, was as amply conceived as thoſe of his Predeceſſors in Office; and that 
it had been uſual for the Clerk of the Bills to grant ſuch Deputations, to continue during the Life-time of the Deputy. 
5thly, That Sir William Bruce's Reſignation could not impair Henry Oliphant's prior Jus guæſitum. | 
6thly, That the Inconveniences or Dangers ſnppoſed to ariſe from making the Principals anſwerable for Servants appointed by their Pre- 
deceſſors in Office was no Novelty, but obtained in every Caſe where Deputations might be granted. : 1 
Upon this Debate, as the only Defence that appeared to be in any Degree relevant, was the alledged Uſage and Cuſtom of granting theſe 
Deputations to continue in Force during the Life of the Deputies; a Proof, before Anſwer was allowed, for aſcertaining whether it had 
been uſual and cuſtomary for the Clerk of the Bills to grant Deputations to the Servants in that Office, to continue in Force during the 
Deputy's Life. 5 
. Fountainhall, in reporting this Caſe, after obſerving that Henry Oliphant had failed in proving the alledged Cuſtom, and that the Court 
had fo found, remarks, That the Court fell upon a new Knack to aſſoilzie Harry Oliphant, videlicet, by ſuſtaining the Commiſſion during Sir 
% illiam Bruce's Life-time, though that was not the Point that had been diſputed ; the Debate being, not if it ſhould ſubſiſt during the 
&« Grantor's Life-time, but if during the Receiver's.” And accordingly the Judgment of the Court was in theſe Words: * Found that 
& the ſaid Sir William Bruce, by his Demiſſion of the ſaid Office, could not prejudge Mr. Henry Oliphant ; and that the preſent Clerk of 
ce the Bills his Gift proceeding by Progreſs upon Sir William Bruce his Demiſſion, he could not queſtion the Deputation granted to the 
“ ſaid Henry Oliphant during the ſaid Sir Milliam Bruce's Life-time, and therefore aſſoilzied the ſaid Mr. Henry Oliphant from the Summons 
« of Reduction and Declarator.” | | WE | 
This Caſe is a very ſtrong Authority in Favour of the Appellant. If it had been then underſtood, that the Principal Clerk to the Bills 
could grant ſuch Deputations for Life, or if it had been proved that ſuch had been the Uſage and Practice of the Office, it cannot be 
doubted that the Court, who were fo well diſpoſed to favour the Defendant Oliphant as to fall upon a new Knack to aſſoilxie him, would have 
fo found and declared; the Point being immediately in Queſtion, and fully argued before them. But as the Judgment only found, That 
the Deputation could not be challenged during the Life of Sir William Bruce the Grantor; this is the cleareſt Evidence of its being, at that 
Time, the Opinion of the Court, that ſuch Deputations could be effectual no longer than during the Life of the Grantor, 
The ſame Queſtion was again brought before the Court in 1728, in an Action of Reduction, by the Earl of Marchmont, then Lord Re- 
iſter, againſt Sir Alexander An/truther, Conjunct Principal Clerk to the Bills, and Charles Inglis, Robert Cramond, and William Robertſon, 
. him, for reducing all their Commiſſions; the principal Ground of Challenge being, That Sir Alexander had granted theſe 
Deputations during the Lives of the Grantees, or quamdiu ſe bene geſſerint, though he had no ſuch Authority from the Lord Regiſter. In 
this Caſe, a Decree in Abſence was pronounced: The Defenders were afterwards allowed to be heard, and the Cauſe taken to Report. f But, 
before any Deciſion, the Crown reſumed the Nomination of the Principal Clerk to the Bills, and no further Proceedings were had in the 
Action. This Caſe is material, to ſhew the Idea then entertained, that the Principal Clerk to the Bills could not appoint any Deputy to 
continue longer than his own Life. | | 5 „ 
Upon theſe general Principles, thus ſupported by the Inſtances of Confirmation and Warrandice, and by the Determination in the Caſe 
of Oliphant, it was concluded for the Appellant, That the Appointment of the Reſpondent to the Office of Clerk Depute, by the Appellant's 
Predeceſſor, could not poſſibly be binding on the Appellant; but that the Office of the Reſpondent was determined. 
Under the Declaratory Branch of the Suit it was ſubmitted, that, even ſuppoſing the Reſpondent intitled to hold the Office of Clerk 
Depute during his Life, it is ſtill impoſſible that any ſuch Right of Deputation can be ſufficient to bar the Appellant from doing the Duty 
of his own Office, or receiving the Dues incident to that Duty. | | | The 
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The Nature of a Commiſſion of Deputation, is an Authority to act in the Abſence of the Prineipal ; but cannot exclude the Principal 
from diſcharging in Perſon the Duty of his Office. X 5 
By the Appellant's Commiſſion from the Crown, he is impowered to act either per ſemetipſum, or by Deputies and Servants, and to re- 
ceive all Profits, &c. which have belonged ad ullum priorem Clericum dictæ tabulæ petitionum. —From theſe Words it is manifeſt, that it is 
optional to the Principal Clerk to act in Perſon or by Deputy, and that he is intitled to claim all the Dues which any former Principal Clerk. 
was ever entitled to receive. | | | 5 N 
The Letter of Charles the IId. upon the Appointment of the Firſt Conjunct Principal Clerk, evidently proves, that the Office of Prin- 
cipal Clerk, inſtead of being regarded as a Sinecure, was ſo much conſidered a Place of Buſineſs, as to require more Care, Diſpatch; and 
Attendance, than One Perſon was able to diſcharge, It is evident, that the Principal at that Time did the Duty of his Office in Perſon, 
and conſequently received all the Dues incident thereto, The Appellant's Commiſſion authorizes him to do the ſame Duty, and receive the 
fame Dues; which were received by any of his Predeceſſors at that or any other Period. | | 
It appears; by the Bills in the Signet Office, and by the Certificate of Robert Kinnell, Keeper of the Signet Record, that the Principal 
Clerk to the Bills did officiate in Perſon ſo late as in the Year 1711; and accordingly Spotteſwaed, in his Account of that Office, publiſhed 
in 1711, ſays, That the Principal Clerks were in uſe to attend Monthly in their Turns, | | 
The Appellant moreover inſiſted, That the Intereſt of the Crown, in the Right of appointing the Principal Clerk of the Bills, would 
be greatly prejudiced by the Allowance of the Right ſet up by the Reſpondent : That, if every Principal was intitled to appoint Deputies 
for Life, with all the Duty and moſt of the Emoluments of the Office, to continue even after the Death of the Principal; this would, in 
Effect, transfer from the Crown to its Officer the Right of appointing his Succeſſor in Office, as it would render the Office itſelf, during 
the Life of ſuch Deputy, of a Value greatly ſhort of its natural Right, transferring to the Nominee of the Officer the Duty arid principal 
Emoluments of the Offices This Conſideration becomes the more important, as it appears that the Principal Clerks have, on different Oc- 
caſions, appointed Joint Deputies, with Benefit of Survivorſhip, and that the Reſpondent himſelf holds under Grants of this Kind: Ac- 
cording to theſe Precedents, the Officer of the Crown may not only ſubſtitute a new Life, inſtead of his own, in the beneficial Intereſt of 
the Office, but any Number of Lives he thinks fit ; ſo as, in Effect, to bereave the Crown of its Intereſt in this Office during the Life of 
the longeſt Survivor of them. Þ pr 5 | 
On the Part of the Reſpondent, the general Subſtance of Argument was, That the Practice of granting theſe Deputations for the Life 
of the Deputy is immemorial; and that all the Deputations which can be diſcovered, from the Year 16571 to the preſent Time, are of 
that Kind: That although it may be in general true, that Deputations of Office determine with that of the Principal, it is equally 
certain, that Uſage and Expediency may in a particular Office eſtabliſh the contrary Rule. Thus the Lord Juſtice Clerk has the Right 
of appointing for Life the Principal Clerk of the Juſticiary Court, whoſe Title of Office is Depute Clerk under the Lord Juſtice Clerk; 
and the Commiſſary Clerk, even before the Year 1706, when a Special Power for that Purpoſe was inſerted in their Commiſſions, did 
appoint their Deputies for Life: That a Commiſſion by the Lord Lyon to be Lyon Clerk for Life, was adjudged to be effectual after the 
Death of the Grantor ; and that the Principal Clerks of the Seſſion, without any Power in their Commiſſions to appoint Deputies, do 
conſtantly grant Commiſſions to the Under Clerks for Life, which have never been thought liable to challenge. That, in like Manner, 
in the Office of Clerk to the Bills, the Uſage is to appoint the Deputies for Life. — That this Uſage is attended with much Advantage 
to the Office, which requires not only a Perſon of Credit and Character, but of Experience in Buſineſs to be employed in the Exerciſe 
of it, which no oge ſo qualified would undertake, if he was liable to be diſmiſſed from the Office upon the Death of the Principal by 
whom he was appointed. _ 5 
That the Caſe of Oliphant cannot be conſidered as any Authority upon this Point, which the Court ſeems purpoſely to have avoided; 
the Permanency of the Deputation during the Life of the Grantor, being ſufficient for the Deciſion of the Caſe then before them: That, 
even conſidering that Caſe as a Determination upon that Point, the contrary Uſage of Deputations for Life of the Deputy, which has 
revailed ever ſince that Time, is more than ſufficient to remove the Weight of that Deciſion. 
That the Inſtances of Warrandice, and Renewals of Commiſſion only, ſhew a Superabundance of Caution, but do not prove ſuch 
| Meaſures to have been neceſſary to enſure to the Deputy the Enjoyment of the Office for Life. 


That the Appellant's Predeceſſor, Mr. Burns, was as much intitled to challenge the Reſpondent's Deputation, as the Appellant can be; 
and actually had in View to bring an Action for that Purpoſe, but was diſſuaded from it by the Advice of the moſt eminent Council, and 
accordingly permitted the Reſpondent to continue unmoleſted in the Enjoyment of his Office. That in like Manner the Reſpondent's 
Father continued in Office under his Commiſſion of 1713, notwithſtanding the Death of Sir Philip Anſtruther in 1722, and though his 
Succeſſor, Sir Philip of Balkaſhie, was under no Obligation againſt challenging the Commiſion, which he did not renew earlier than 1742. 

With reſpect to the Declarator, the Refpondent inſiſted, that if his Office ſtill continued in Force, he muſt be entitled to the full 
Exerciſe and Emoluments thereof, as much under the preſent as under the preceding Principals. — That the admitted Fact, of the Office having 
been conſtantly executed by the Deputy ever ſince the Year 1711, without any Inſtance of the Principal pretending to act in Perſon, is 
the ſtrongeſt Authority to prove the Right of the Clerk Depute to execute the Buſineſs of the Office, to receive all the Fees and Per- 
quiſites uſually paid to the Perſon officiating therein. 2X | 

T hat, if theſe Obſervations upon the Office of the Clerk Depute are well founded, the Conſequence muſt be, that the Principal is not 
reſponſible for any Breach of Duty in a Depute, who was not appointed by him, and whom it is not in his Power to remove. - 

With reſpe& to the Perquiſites, that even ſuppoſing the Principal Clerks to be entitled to act, they cannot entitle themſelves to any 
Part of thoſe Perquiſites which the Clerk Depute has hitherto enjoyed. That certain Fees have immemorially been paid to the Principal 
Clerks, without Diſtinction whether they acted vr, not; and other Fees and Perquiſites have conſtantly and immemorially been enjoyed by 
the Clerk Depute. which muſt therefore ſtill remain the Right of his Office to claim and receive, That, in the Agreement between the 
Appellant and his Predeceſſor Mr. Burns for the Purchaſe of the Office of Principal Clerk, it muſt be preſumed, that the Price was 
adjuſted according to thoſe Emoluments which the Office had immemorially produced, and which Mr. Burns himſelf had received from it; 
and that in Fact, the Sum of 1500/7. admitted by the Appellant to be the Price which he paid for the Office, is no more than adequate to 
its ordinary Profits. On the other hand, that the Reſpondent's Father had paid for the Office in 1713, the Sum of 20,000 Marks, about 
1100 J. Sterling; and the Reſpondent himſelf, in 1742, for the Survivancy of it, paid 500/. Sterling upon a Valuation of the Office, at 
the Rate of the ordinary Profits of the Clerk Depute. : | 

It was further obſerved, that Mr. Burns, in his Purchaſe of the Office from Mr. Anſtruther, who was liable in Warrandice to the 
Reſpondent, muſt be preſumed to have been appriſed of the Deputation to Mr. Inglis for Life, and to have undertaken not to moleſt him 
therein. That the Appellant, purchaſing the Office from Mr. Burns, purchaſed it under every Incumbrance that bound his Predeceſſor. 

Beſides theſe Anſwers upon the Merits of the Queſtion, it was objected for the Reſpondent, that the Appellant and his Collegue bein 
conjunct in the Office of Principal Clerk, this Action cannot proceed at the Inſtance of the one, without the Concurrence of the other, 
and ſhould therefore be diſmiſſed upon the Ground of Incompetency. | 


To theſe Anſwers the Appellant in general replied, 


That the Practice of granting Deputations for Life, does by no Means prove any Obligation upon the ſucceeding Principal to allow 
ſuch Deputations; the contrary of which appears from the various Inſtances of Renewals of Deputations and of Warrandice, in caſe of 
Removal. | 3 | : | | 

That the Inſtances mentioned by the Reſpondent do not at all impeach the general Rule, that Deputations of Office muſt determine 
with the Office itſelf. The Right of the Lord Juſtice Clerk ts appoint the Principal Clerk of Juſticiary for Life, is not applicable to this 
Queſtion, as the Clerk of Juſticiary 1s certainly not Deputy to the Office of Lord Juſtice Clerk, the one being merely the Clerk, the 
other the Preſident of the Court: In like Manner the Lyon Clerk is not the Deputy of the Lord Lyon, nor capable of diſcharging any 
Part of the Lord Lyon's Office. There is an eſſential Difference between the Caſe of an Officer for Life appointing to an inferior Office 
for the Life of the Grantee, and that of a Deputation being granted for the Life of the Deputy. In the former there is nothing inconſiſtent, 
and the Inſtances of ſuch. Rights of Appointment are very numerous: But the Nature of Deputation neceſſarily reſtrains the Duration of 
the Office Depute to that of the Principal, for whom and in whoſe Place he is appointed to act. The Clerk of Juſticiary, and Lyon Clerk, 
have a Province peculiar to themſelves, and do no Part of the Duty of the Lord Juſtice Clerk, or Lord Lyon. On the other hand, the 
Clerk Depute to the Bills has no Duty whatever, but that which belongs to the Office of the Principal. 


The 


: ny 
The ſame Diſtinction applies to the Caſe of the Under Clerks of Seſſion, whoſe Office is different from that of the Principal Clerks; the 
latter diſcharging the Buſineſs of the Inner-houſe in Preſence of the whole Court, the former that of the Outer-houſe before the Lord 
Ordinary, which, by the Conſtitution of the Court, the Principal Clerks are incapable of performing. 
The Commiſſary Clerk has an expreſs Authority from the Crown, in his Commiſſion, to appoint Deputies for Life. And till he got 
that Power, his Deputes were only named during Pleaſure. | 


, 


The Appellant averred as a general Propoſition, that not a ſingle Inſtance can be adduced out of the Multitude of Offices in Scotland 
having Power of appointing inferior Officers, in which the Grant of the Office of Deputy continues in Force after the Death of the 
Principal, unleſs by virtue of an Act of Parliament giving that Special Authority, or expreſs Power in the Commiſſion to that Effect. 
Thus the Lord Regiſter, by a Special Power in his Commiſſion, was enabled to grant Commiſſions to Principal Clerks of the Bills far 
all the Days of their Life-time, or otherways, as he ſhall think expedient. Under this Authority, the Clerk of the Crown in the Court of 
Seſſion, nominated by the Lord Regiſter, holds his Office for Life; but it never was pretended, that his Deputy could be entitled to remain 
in Office after his Death. The Principal Clerk to the Bills was, as above-mentioned, formerly in the Nomination of the Lord Regiſter, 
The Principle uod delegatus non potgſi delegare applied immediately to this Office, when in the Nomination of the Regiſter ; and after the 
Reſumption of that Nomination by the Crown, no new Power of Deputation for Life was granted by the Crown to the Principal Clerks 
of the Bills in their Commiſſions. „ OE, 

That the Indulgence of Mr, Burns, in permitting the Reſpondent to continue in the Office, affords no Argument againſt the Appellant. 
The Judgment of the Court in Oliphant's Caſe had declared the Deputation to continue good during the Life of the Conſtituent, for that 
he could not, by Reſignation of his own Office, take away that Right which he had granted to his Deputy. This Cafe barred any 
Challenge by Mr. Burns; as Mr. David Anſtruther, by whom the Reſpondent had been appointed to the Office of Clerk Depute, continued 
in Life during all the Time that Mr. Burns held the Office of Principal Clerk. The near Relation of the preceding Principal Clerks 
of the Family of Auſtrutber, eaſily accounts for their not bringing into Challenge the Deputations granted to the Reſpondent or his Father, 
and can afford no Inference contrary to the Right of Challenge. | 

With reſpect to the Declaratory Concluſions, it was replied, that as the Appellant's Commiſſion expreſsly gives him Authority to 
execute the Office in Perſon or by Deputy, he cannot be excluded from acting in Perſon by any Courſe or Practice of his Predeceſſors to 
the contrary. That the Commiſſion declares the Principal to be anſwerable for the Conduct of the Perſons employed in the Office, 
without any Reſtriction to thoſe of his own Appointment ; and as the Appellant allows that Reſponſibility cannot be for a Perſon appointed 
by another and incapable of Removal, the Conſequence muſt be, that no Perſon can be entitled to act under the Principal unleſs by his 
own Nomination. - 8 | | 
That if the Principal is entitled to officiate in Perſon, he muſt have a preferable Right to that of any Deputy, to the Cuſtody of the 

Books and Papers, and the Conſigned Money of the Office; as it is abſurd to ſuppoſe that this Charge ſhould belong to the Deputy 
who 1s not reſponſible, in Preference to the Principal who is reſponſible for them. LOS 

With regard to the Fees and Perquiſites of the Office, that no Title can ariſe to the Clerk Depute from the Practice of the Office, 
whilſt the whole Duty of the Office was performed by the Deputy. Theſe Emoluments, being paid in Conſideration of Buſineſs done at 
the Office, were naturally received by the Perſon officiating there. Se | - 

With reſpect to the Tranſaction between the Appellant and Mr. Burns, about the Purchaſe of the Commiſſion, it was averred by the Ap- 
pellant, that no Stipulation was made to allow the Reſpondent's Deputation, which he always underſtood to be entirely dependant on the Plea- 
ſure of the Principal. That Mr. Burns was under no Reſtraint in this reſpect, further than that impoſed upon him by the Caſe of Oliphant, 
during the Life of his Predeceſſor, by whom the Reſpondent was appointed; and therefore, ſuppoſing the Appellant to have purchaſed under 
the ſame Reſtraint which bound Mr. Burns, that Reſtraint neceſſarily ceaſed upon the Death of Mr. David Anſtruther. With regard to the 
Price, that, even ſuppoſing it to be no more than adequate to the Sinecure Value of the Office, no Inference can thence ariſe, as the Profits of 
Attendance in the Office were not to be conſidered as Objects of Purchaſe ; and it is further to be obſerved, that at the Time of the Pur- 
chaſe the Annual Profits of this Office did not exceed 120 J. burthened with a Duty to His Majeſty, of 5/. per Cent. And the Sum of 1500/7. 
was more than adequate to the Sinecure Value of an Office of ſo ſmall an Income. And if any Argument can be drawn from the Price, it 
is againſt the Refpondent, as he only paid 5oc/. for an Office he now values at 2000 /. 

A As tothe Title of the Appellant to maintain this Action without the Concurrence of his Collegue ; it was ſubmitted, that the Commiſſions 

to the TWO Principal Clerks are ſeveral, and independent of each other, and confer upon each a compleat Right to the whole of the Office, 
Cum plena poſtetate z//: idem per ſemetipſum, deputatos ſuos ſeu ſervos per illum nominandos pro quibus reſpondebitur, gerendi et exercendi.“ 
Theſe Words manifeſtly import, that each of theſe Perſons is to every Intent and Purpoſe compleat Clerk to the Bills, and entitled to officiate 
as ſuch; the neceſſary Conſequence of this Right muſt be, that if he is obſtructed in the Exerciſe of that Right, he may maintain the proper 
Action to eſtabliſh his Title thereon. The Appellant does not challenge the Reſpondent's Title further than as it affects his own Intereſt in the 
Office: In ſo far as that of his Collegue is concerned, it is immaterial to him whether he acts in his own Right, or permit the Reſpondent to 


- ſtand in his Place. 


Upon the whole, it was ſubmitted for the Appellant, 


1ſt, That the Deputation granted to the Reſpondent could not bind the Appellant; but neceſſarily determined, if not upon the Reſignation, at 


lateſt upon the Death of his Conſtituents, e | | 
2dly, That, ſuppoſing him ſtill entitled te hold the Office of Clerk Depute, his Right to officiate as ſuch could only be in the Abſence of the 


Principal Clerks. That the Principal Clerks, or either of them chooſing to officiate, is entitled to have the Cuſtody of the Records and Money 
conſigned in the Office, and to receive all the Fees and Perquiſites of the Office, except the ordinary Dues upon Bonds of Cautionry, ſpecially 


allowed in the Reſpondent's Deputation. 


The Court of Seſſion having, by the ſeveral Interlocutors above ſtated, given Judgment againſt the Appellant, upon the Reductive and Decla- 
ratory Concluſions of his Summons, the Appellant conceives himſelf to be thereby highly aggrieved; and hopes that the ſame will be reverſed by 


your Lordſhips, for the following among other 
EE AS MS: 


Is Deputation of Office, being merely an Appointment of one Perſon to officiate in the Place of another, cannot have any longer 
Duration than the Office itſelf, It is an Abſurdity in Terms, to ſuppole that a Perſon appointed to act in the Place of another ca 
have any Right to continue in Office, after the Death of the Principal in whoſe Place he was appointed to act. | 


II. The nature of an Office of Truft and Reſponſibility neceſſarily implies a Right in the Officer, to chooſe the Perſons to be em- 
ployed under him in the Buſineſs of his Office. It is impoſſible, and fo admitted by the Reſpondent, that any Officer can be re- 
ſponſible for Perſons acting in his Office, of whom he had not the Nomination, and has not the Power of Removal. | 
The Clerk to the Bills by the expreſs Terms of his Commiſſion, and by Acts of Sederunt of the Court, is reſponſible for the Depu- 
ties and Servants employed in his Office: It follows of neceſſary Conſequence, that every Clerk to the Bills muſt have the Choice 
and Nomination of the Perſons to be employed under him in theſe Capacities. The Truſts of his Office are ſo important, and the 
Subjects of Reſponſibility of ſo much Conſequence, that no Perſon could undertake the Hazard of the Clerk to the Bills, if he was 


under a Neceſſity of employing in his Office, Perfons appointed by his Predeceſſor. 


III. The Caſe of V edderburn and Oliphant, in 1684, is a direct Authority to prove, that the Deputations of this Office cannot bind 
after the Death of the Principal by whom they were granted. | | 


IV. The Inſtances by which the Reſpondent endeavours to prove an Uſage of Office, in Favour of the Right of the Clerk Depute, 
to hold his Office after Death of the Principal, are totally inſufficient for that Purpoſe, "The Inſtances that occur ſince the Year 
1713, in which ſucceeding Principals have acquieſced in their Predeceſſors Appointment of Clerks Depute, are eaſily accounted for, 
by the near Connection of the Succeſſors to their Predeceſſors, and by the Obligations of Warranty, by which ſome of them were 
boun. Beſides, ſuch Uſage was interrupted by the Suit inſtituted by Lord Marchmont, in 1728. 

Tae Inſtances which occur of Renewals of Deputation by ſucceeding Principal Clerks, really prove that the ſubſe 


of Clerk Depute was not by virtue of the original, but of the renewed Appointment to that Office, 
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V. Suppoſing the Deputy entitled to continue in Office after the Death of his Conſtituents, he muſt continue as Deputy only. The 
Nature of his Office entitles him to act in the Abſence of the Principal; but it is an Abſurdity in Terms, that any Deputy can have 
a Right preferable to the Principal, or be entitled to exclude him from the Exerciſe of his own Office. The Commiſſion to the 
Clerk of the Bills, gives him expreſs Authority to officiate in Perſon, and makes him reſponſible for the Duty of the Offices The 
Letter from King Charles the Second to the Court of Seſſion, upon the Appointment of a Conjunct Clerk to the Bills, proves the Opi- 
nion and Intention of the Crown, that the Clerks to the Bills were to diſcharge in Perſon the Buſineſs of their Office. The Prin- 
cipal officiating in Perſon muſt of courſe have the Cuſtody of the Office, and of the Money and Papers there conſigned ; it is abſurd 

to ſuppoſe, that the Irreſponſible Deputy can have a preferable Right to this Charge, to that of the Reſponſible Principal. If the 
Principal is entitled to officiate, he muſt alſo be entitled to the Fees and Perquiſites incident to the Buſineſs of the Office ; the Right 
of the Clerk Depute to theſe Emoluments could only be in Conſequence of his doing that Buſineſs. The Principal doing the Bu- 
neſs himſelf, it is abſurd to ſuppoſe the Deputy to be entitled to the Fees and Perquiſites, unleſs fo far as they are ſpecially granted to 
him in his Deputation. The Statutes relative to theſe Fees, as well as the Nature of the Office, prove them to be the Right of the 


Clerk of the Bills himſelf. 
| | N 


VI. The Claim ſet up by the Reſpondent is highly prejudicial to the Right of the Crown, in the Appointment of the Principal Clerk 
of the Bills. That Officer can have no Right but what is conferred upon him by the Grant of the Crown, which cannot be ſup- 
poſed to intend to confer upon him a Right of ſubſtituting other Lives in the beneficial Intereſt of the Office, whereby the Intereſt 
of the Crown in the Appointment of the Succeſſor would, by the Diminution of the Value of the Office, be itſelf greatly dimi- 


niſhed. 


VII. Each of the Principal Clerks having a ſeparate and independent Commiſſion, and being thereby conſtituted compleat Clerks to the 
Bills, muſt be entitled to maintain ſuch Action as is neceſſary to protect or recover the Rights and Privileges of his Office, and 
cannot be in that reſpect liable to the Controul of his Collegue by a Refuſal of Concurrence. The Appellant does not challenge 

the Reſpondent's Right, further than as it relates to his own Office, and interferes with his Right to do the Duty, and receive the con- 


ſequential Emoluments thereof. 


VIII. That the Appellant, in the Purchaſe of the Office, came under no Engagement with the Reſpondent as to his Continuance in the 
Office of Clerk Depute ; and even ſuppoſing Mr. Burns, his Predeceſſor, to have been under Reftraint in, that reſpect, this Reſtraint 
could not poſſibly extend beyond the Life of Mr. David Anſtruther, from whom Mr. Burns purchaſed the Office; it therefore can- 
not operate in Bar of the Appellant's Title as Principal Clerk to the Bills, to challenge that of the Reſpondent's to the Office and 
Perquiſites claimed by him as Clerk Depute. And befides, the Reſpondent admits that Mr, Burns intended to have challenged the 


Validity of his Deputation, 
AL. WEDDERBURN, 
THO. LOCKHART, 


